July 22, 2011

501(c)(6) Frequently Asked Questions
1. I read the memo in the Board agenda, but can you further explain the 501(h) election?
Answer: The 501(h) election is simply a different way of reporting lobbying expenses to the IRS. The 501(h)
election sets specific, dollar thresholds for lobbying expenses, compared to the more amorphous requirements
of the alternative “no substantial part test” (i.e., no substantial part of the organization’s total expenditures may
be devoted to lobbying.) The 501(h) thresholds are identified in part II-A on the Form 990 tax return, as shown
in Attachment A. The maximum lobbying expenditure under the 501(h) election is $1,000,000. In tax year 2008
(10/1/08-9/30/09), ASCE’s lobbying expenses exceeded the maximum threshold. As a consequence, ASCE was
subject to and required to report to the IRS using the “substantial part” test and completed part II-B on the
return, as also shown in Attachment A. In tax year 2009 (10/1/09-9/30/10), which will be filed next month,
ASCE’s lobbying expenses were $917,693. However, ASCE cannot use the 501(h) election option for tax year
2009 because such election must be made during the tax year for which it is being used. We were not able to
make the election during tax year 2009 because we did not know then whether our lobbying expenditures
would be under $1 million.
2. How much money will it cost to create a parallel 501(c)(6), American Society of Civil Engineers Association
(“ASCEA”), entity?
Answer: Estimated start-up and ongoing costs for the ASCEA are as follows:
ASCEA Start-up Costs
Business cards/letterhead (corporate
identity)
Audit/ tax return
Postal rates (membership development
and renewal 1st class mailing rate
instead of nonprofit mailing rate)

$ 10,000
$ 5,000
$ 0 - $ 440,000*

Administration (Acctg, Board
Operations, IT, Legal)

Absorbed w/
existing staff

Legal fees
Renewal/programming/communication
Branding logos/trademark
Registration fees
Website setup/operation

$ 15,000
$ 50,000
$ 22,000
$ 4,000
$ 5,000

ASCEA Ongoing Costs
Business
cards/letterhead
Audit/tax return
Postal rates
(membership
development and
renewal 1st class
mailing rate instead of
nonprofit mailing rate)
Administration (Acctg,
Board Operations, IT,
Legal)

$ 5,000
$ 5,000
$ 0 - $ 440,000*

Absorbed w/ existing
staff

*Possible increased mailing rates in the event the post office does not approve ASCEA for privileged nonprofit mailing rates
for membership development and renewal mailings. It is believed that these costs are unlikely, but they are included here as
possibilities nonetheless.
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3. What is the implementation timeframe under consideration?
Answer: Milestones under consideration include:


October 2011 – First Reading consideration of ASCE Bylaws amendments.



January 2012 – Second Reading approval (i) ASCE Bylaws amendments; (ii) creation of ASCEA
following review of ASCEA Articles of Incorporation and Bylaws, and (iii) ASCEA start-up funding.



Spring 2012 – File ASCEA incorporation and tax exemption applications.



August 2012 – Distribute 2013 membership renewal for ASCEA and ASCE.

4. Does the current proposal contemplate that ASCEA will engage in political activities, such as forming a
Political Action Committee (PAC) or endorsing or opposing political candidates?
Answer: The structure as proposed does not include or preclude political activities by ASCEA. As a 501(c)(6)
entity, ASCEA would be legally allowed to engage in political activities, however, the proposed ASCEA Bylaws
provide as follows:
(i)

The creation of a national level Political Activity Committee (PAC) by the American Society of
Civil Engineers Association, Inc. must be approved by a two-thirds (2/3) majority vote of the
Association Board of Directors.

(ii)

The endorsement of any political candidate for a national level office (U.S. Congress or
President) by the American Society of Civil Engineers Association, Inc. must be approved by a
two-thirds (2/3) majority vote of the Association Board of Directors.

These are potential bylaws provisions and are subject to the ASCEA Board’s review and approval.
5. Comments: Are public employees prevented by law from engaging in political activities and, if so, how do
you deal with this concern?
Answer: The new 501(c)(6) organization is intended to allow for greater involvement in legislative activities
(i.e., attempting to influence legislation). As proposed, there are no plans for the (c)(6) to engage in political
activities (i.e., supporting or opposing political candidates) . While we are continuing to look into this, we are
not currently aware of an impact on government employees. There are a number of other (c)(6) professional
societies that have government employee members and directors, such as the American Institute of Architects,
the National Society of Professional Engineers, the American Speech-Language-Hearing Association, the Society
for Human Resource Management, and many of the medical societies.
Should the 501(c)(6) choose to undertake political activities in the future, most federal employees are permitted
to engage in political activities while off duty (employees of FEC, FBI, CIA, NSA, and certain other law
enforcement, legal, and security-related agencies are excluded). Public employees may not themselves
campaign for partisan political office, but may join and be active in political parties, may contribute funds, and
may campaign for or against political candidates.
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The U.S. Code prohibits federal employees from participating “personally and substantially” in their public
capacity in any transaction, decision, or other matter if the employee has a personal financial interest. When a
federal employee is an officer or director of a nonprofit organization, the organization’s interests are considered
“personal financial interests” of the employee. The federal government has interpreted this restriction as
prohibiting public employees from being officially appointed as a government representative to a nonprofit
board (absent a waiver or other statutory exception). However, this has led to confusion about the line between
“individual service” on a board and “official representation,” particularly in cases where official time/resources
are involved or when it is difficult to avoid the mistaken impression that the member is serving as an official
government representative. Because of this, amended rules have recently been proposed that will expand the
ability of federal employees to serve on nonprofit boards in an official capacity. Please note that the current
conflict of interest language and the proposed amendments apply equally to federal employees serving on the
board of a 501(c)(3) as well as a 501(c)(6) organization.
While it is possible that there may be more restrictive rules at the state level, we are not aware of any
prohibitions for state employees serving on boards of a 501(c)(6) organization. This question could be
investigated further.
6.

May an ASCE Board member opt out of serving on the ASCEA Board?

Answer: As proposed, there is no option for ASCE Board members to opt out of sitting on the Association Board.
7. May an ASCE member opt out of being a member of ASCEA and paying dues to ASCEA?
Answer: As proposed, there is no option for ASCE members to opt out of membership or dues payments to the
Association.
8.

What is the allocation of fees and dues between ASCE and ASCEA? How will fees and dues be approved
to be a member of ASCE or ASCEA?

Answer: Allocation of dues will be determined by the ASCE Finance Committee and Board of Direction in
conjunction with its budget development process, based on the needs and expenditures of the organizations.
These amounts will also be approved by the ASCEA Finance Committee and Board of Directors. The governing
documents do not impose a limit on the amount of dues that can be allocated to ASCEA.
9. Will ASCE/ASCEA Board members have to submit two reimbursement forms?
Answer: Typically, Board members will submit a single reimbursement request to the Society. ASCEA Board
meetings usually will immediately follow ASCE Board meetings, with no resulting added expense. On rare
occasions, involving purely legislative activity, a Board member may be directed to submit his/her
reimbursement request to the Association.
10. How does this impact the local units?
Answer: The current 501(c)(6) ASCEA discussion relates only to the ASCE national entity, although it includes
lobbying expenditures by the national entity on the federal, state and local levels. ASCE’s sections have separate
501(c)(3) tax exemptions and file separate tax returns that include a report of the sections’ lobbying
expenditures. Any initiative to create a similar 501(c)(6) structure at the section level would require separate
consideration.
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11. Have the local units expressed any opinions on this topic?
Answer: ASCE is aware of the following Organizational Entity resolutions relating to the 501(c)(6) ASCEA
discussion (see Attachment B):





Los Angeles Section
North Carolina Section
Western Region Younger Member Council
Wisconsin Section (resolution and President’s column)

12. Is it a conflict of interest for directors to serve on the boards of both ASCE and ASCEA?
Answer: Each officer and director has a fiduciary duty to the Board in fulfillment of his/her duties for that Board.
We do not anticipate any divergence in the missions, strategic plans, or interests of the two organizations, so
there should be no conflicts of interest for individuals serving on both Boards. (See, e.g., ASCE Foundation)
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